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STATEMENT OF THE CASE

1. WillieB. Southern, J. (Southern) was committed by order of the Chancery Court of Hinds County
on April 19, 1999, to the Missssppi Sate Hospitd. Theaffidavit for commitment wasbrought by Gerdd
Jones of the Jackson Police Department, as a friend of the court, seeking treetment for Southern. The
dfidavit dleged that Southern was a possible danger to himsdf and others and that he hed barricaded
himsdf and histwo children in ahotd room for awesk despite pless from family and othersto come ouit.

The specid magter'scommitment order reflectsthat Southern was presant a the hearing with hisatorney.



2. OnJdune9, 2002, Southern filed it againg the Missssppi Sate Hospitd a Whitfidd in Rankin
County and its gaff physidans, Dr. Paul Jackson (Dr. Jackson) and Dr. Matha Murray (Dr. Murray),
oollectivdy known asthe Hospitd. The Hospitd filed ajoint motion to dismiss pursuant to M.R.CP. 12
(b) (6) for falure to date a vdid dam upon which rdief can be granted. In the mation to dismiss, the
Hospital took the podition thet they were exempt from theliability pursuant to Miss. Code Ann. § 11-46-9
(1) (&), Miss. Code Ann. § 11-46-9 (1) (d) and Miss Code Ann. § 11-46-9 (1) (m). The Hospitd in
its mation to dismiss further st forth the defense that Southern's complaint had not been properly filed
pursuant to the one-year saute of limitation under Miss Code Ann. 8§ 11-46-11.

13.  Thetrid court entered itsorder granting the Hospitd'smotion to dismiss. Initsorder of dismissd,
thetrid court Sated:

The[clourt findsthat Missssppi Code § 11-46-9 (1)(a) exemptsagovernmentd
entity and its employees acting within the course and soope of their employment or duties
and daes "they shdl nat be lidble for any dams arisng out of alegidative or judicd
action..." which in this case invalves ajudidd commitment of the [p]laintiff to the Siate
Hosoitd.  Bath the dleged wrongful detention and dleged fdse diagnod's arise from the
Judge's commitment of [plantiff. The [clourt finds that the [p]laintiff's dams againgt
individud physcians, Paul Jackson, M.D. and Martha Murray, M.D., dso should be
dismissed asthey areimmune from suit under Missssppi law snce they were employess
acting within the scope of their employment with the [JJtate or a[dtate [a]gency. § 11-46-
9(1) (A, (d) and/or (m). Malleryv. Taylor, 805 So.2d 613 (Miss. 2002).

The [clourt further findstheat the[p]laintiff hesfalled tofilehisdamswithintheone
year datute of limitationsunder 8§ 11-46-11 of Missssppi Code Annotated and therefore
is barred from maintaining this lawvauit and dl of its dams egaing dl [d]efendants. The
[Clomplant avers that [p]laintiff was of sound mind but fasdy diagnosad with [blipolar
[dlisorder ([cJomplaint [plaragraphs 6, 13, 15, 5).

The [cJourt findsthat the [p]laintiff, Southern, has dleged thet he was defamed by
the diagnogs of [blipolar [d]isorder but has not pled thet it has been published to anyone
nor has he pled a pecid harm as a result of a publication of the aleged defamatory
diagnoss Defamation is an intentiond tort thet would dso be subject to the one-year
datute of limitationsunder common law aswdl astheMissssppi Tort ClamsAdt. (Miss
Code Ann. 8§ 15-1-35 dates - All actions for assault, assault and battery, maming, fase
imprisonment... and dl actions for danderous words concerning the person or title, for
falure to employ, and for libds shdl be commenced within one (1) year next dter the



cause of such action accrued and not &fter.). The[pllaintiff doesnot pleed apublishing of
the dleged defamation nor that he has auffered agpecid harm from the dleged defametion
s0 the dlegation of defamation is not properly pled and as a matter of law should be
dismissed. Kingv. Miss. Power & Light, 142 So.2d 222, 225 (Miss. 1962) (Itisnot
auffidert to dlege negligence as a mere condusion of the pleader, but facts mugt be
pleaded showing actud negligence); McLemore v. McLemore, 163 So.2d 500 (Miss.
1935) (Ultimete essentid facts upon which cause of action or affirmaive defense thereto
Isbasad mugt beaverred but not the items of evidence by which ultimete essentid factsare
to be proved.).

Under Missssppi [l]aw, the[p]laintiff'sdamsfor intentiond infliction of emotiond
digressdsnissubject toaone-year datuteof limitationsunder theMissssppi Tort Clams
Act aswel asMiss Code Ann. § 15-1-35.

Additiondly, the[c]ourt findsthet the[p]lantiff hasnot pled the necessary factsto
support adam of intentiond infliction of enationd disressand thet the [p]lantiff failed to
plead thet the [d]efendant doctors individud actions causad him harm, but only thet he
sudaned "...physcd injuries menta and emoationd trauma.." as areault of the wrongful
commitment.  (King, supra, McLemore, supra) The [p]lantiff hes not pled any
intentiond act that would form the bads of a dam of intentiond infliction of emationd
digress other than afdse diagnosis of [blipolar | [d]isorder which would be based on his
commitment for which the[d]efendantsareimmuneunder Miss Code Ann. §11-46-1 (),
(d) and/or (m). (Mallery, supra). The[cJourt findsthat thisdamsfalsasamatter of
law to be actionable under Missssppi law and should be dismissed.

WHEREFORE, PREMISES CONSIDERED, the [d]efendants [m]ction for
[dlismisA ishereby granted.

DISCUSSION

. Onagpped, Southern presents a convoluted argument. It isimpaossible to fully fallow Southern's
accusations raised on gpped. However, mogt of Southern's assignments of error gopeear to be various
dleged conditutiond viodlations under the Fourth, Ffth, Sixth, Eighth and Fourteenth Amendments
Southern further gppearsto atempt to reference 42 U.SC. 8§ 1983 in hishrief ating "Right Act of 1871
(42U.SCS & [9¢] 1883 & [dc] 1985 and 1986)." Southern raises these condtitutiona arguments for
thefird time on gpped. As such, these condtitutiond dlegations are not properly before this Court. The

role of an gppdlate court is not to be a fact finder but rather determine and gpply the law to the facts



determined by thetrier of fect. InBender v. North Meridian Mobile Home Park, 636 So.2d 385,
3389 (Miss 1994) (dting Patterson v. State, 594 So.2d 606, 609 (Miss 1992)), this Court hed that:

The rule that questions not raisad in the lower court will not be reviewed on goped is
paticularly true where condtitutiond quettions are involved.

.  Atrid judge cannot be put in error on amatter not presented to him. See Bender. See also
Millsv. Nichols, 467 So.2d 924, 931 (Miss. 1985). This Court has repeatedly held that issues not
rased at trid cannot beraised ongpped. See Parker v. Mississippi Gameand Fish Commission,
555 S0.2d 725, 730 (Miss. 1989).

6.  Southern further contendsthet thetrid court erred in not dlowing him "to proceed with its [hig
dam for makewhale [r]dief agang [gvil." The only issue on goped necessary for this Court's
congderation iswhether thetrid court erred in dismissng Southern's complant for fallure to comply with
the Satute of limitation.

7. Fom Southern'scomplaint it is difficult to determine what rdief exactly he sought from the trid
court. However, it gopearsthat Southern atempted to meke adam of medica mapractice, defamation,
intertiond infliction of emationd distress, menta anguish, loss of business and loss of enjoyment of life
reulting from the actions of the Sate hospitd and Drs. Jackson and Murray in connection with his court
ordered commitment to Whitfidd. Southern sought a judgment for $9,000,000 from each doctor.

18.  Southern was discharged from the Missssppi State Hospital on December 10, 1999, after being
committed by the Chancery Court of Hinds County on April 28,1999, Southern filed hiscomplaint inthe
Circuit Court of Rankin County on June 19, 2002.

9.  Thetrid court dismissed Southern's complaint aiting various reesons for the dismissd. The trid

court dated that Southern had "failed to file his daim within the one year satute of limitationsunder 8 11-



46-11 of Missssppi Code Annotated and thereforeisbarred from maintaining thislawsuit and dl itsdaims

agand dl [d]efendants” We agree

110. InPickensv. Donaldson, M.D., 742 So.2d 684, 687 (Miss. 1999) this Court held that:
The MTCA provides

theexdusveavil remedy agang agovernmenta entity or itsemployeefor
actsor omisson which giveriseto aquit.

See Cityof Tupelov. Martin, 747 So.2d 822, 826 (Miss. 1999) (“the MTCA providestheexdusve
remedy for ainjured by agovernmentd entity's act or omissons).
11. Miss Code Ann. 8 11-46-7 (1) provides.

The remedy provided by this chapter againg a governmentd entity or its employee is
exdusdve of any other avil actionor avil procesding by reason of the same subject matter
agand the governmentd entity or itsemployee or the estate of theemployeefor theact or
omisson which gave rise to the daim or auit; and any dam mede or it filed agang a
governmentd entity or its employeeto recover damagesfor any injury for whichimmunity
has been walved under this chapter shal be brought only under the provisons of this
chapter, notwithgtanding the provisons of any other law to the contrary.

112. Miss Code Ann. § 11-46-11 provides the Satute of limitations and requirements for filing it
agang agovernmentd entity or itsemployees. Miss Code Ann. § 11-46-11 Sates

(1)  Afterdl procedureswithin agovernmentd entity havebeen exhaugted, any person
having a dam for injury aisng under the provisons of this chapter agang a
governmentd entity or itsemployees shdl procead ashemight inany action & law
or in equity; provided, however, that ninety (90) days prior to mantaining an
action thereon, such parson dhdl file a natice of daim with the chief executive
officer of the governmentd entity. Sarvice of notice of daim may aso behed in
the following manner: If the governmentd entity is a county, then upon the
chancery derk of the county sued; if thegovernmentd entity isamunicpdlity, then
upon the city derk. If the governmenta entity to be sued is a Sate entity as
defined in Section 11-46-1 (j), service of notice of dam shdl be had only upon
thet entity's chief executive officer. If the governmentd entity is partidpeting in a
plan adminigtered by the board pursuant to Section 11-46-7(3), such chief
executive officer shdl natify the board of any daimsfiled withinfive (5) daysafter
the recaipt thereof.



(2  EBEveyndticeof dam reguired by subsection (1) of thissection shdl bein writing,
and shdl be ddivered in person or by registered or cartified United States mall.
Every natice of dam shdl contain a short and plain satement of the facts upon
which the daim is based, induding the circumstances which brought about the
injury, the extent of theinjury, the time and place the injury occurred, the names
of dl personsknown to beinvolved, theamount of money dameagessought and the
resdence of the person meking the daim a the time of theinjury and & thetime
of filing the natice

(3)  All ations brought under the provisions of this chapter shdl be commenced
within one (1) year next after the date of the tortious, wrongful or
otherwise actionable conduct on which the lighility phase of the action is basad,
and not after; provided, however, thet thefiling of anctice of daim asrequired by
subsection (1) of thissection shdll servetotall the gatute of limitationsfor aperiod
of ninety-five (95) daysfrom the datethe chief executive officer of theaieagency
recaives the natice of daim, or for one hundred twenty (120) daysfrom the date
the chief executive officer or other Sautorily desgnated officd of amuniapdity,
county or other paliticad subdivison recaivesthenatice of daim, duringwhichtime
no action may be mantained by the daimant unless the daimant has recaved a
noticeof denid of daim. After thetalling period hesexpired, thedaimant shall then
have an additiond ninety (90) days to file any action againg the governmental
entity served with proper daim notice. However, should the governmentd entity
deny any suchdaim, thenthe additiond ninety (90) daysduring whichthedameant
may file an action shdl begin to run upon the daimant'srecapt of notice of denid
of dam fromthe governmentd erttity. All noticesof denid of dam shdl besarved
by governmentd entitiesupon daimantsby certified mail, return recei pt requested,
only. For purposes of determining the running of limitations periods under this
chapter, savicedf any naticeof daim or natice of denid of daim shal beeffective
uponddivery by the methods gatutorily desgneted inthischapter. Thelimitations
period provided herein shdl contral and shdl beexdusveindl actionssubject to
and brought under the provisons of this chapter, notwithsanding the nature of the
dam, thelabd or other characterization the damant may useto destribeit, or the
providons of any other datute of limitations which would otherwise govern the
type of dam or legd theory if it were not subject to or brought under the
provisons of this chapter.

(emphesis added).
113.  Therecord does not reflect that Southern complied with the natice of daim requirements of Miss

Code Ann. §11-46-11 (3). Furthermore, Southern waited until gpproximetely two and ahdf yeerstofile



auit, wel in excess of the one year datute of limitations. We find that the trid court properly dismissed
Southern's complaint as being time barred.

CONCLUSON

114.  For theforegoing reesons, thisCourt affirms theruling of the Rankin County Circuit Court granting
summay judgment to the Hospitd and dismisses Southern's complaint as being time barred by the
goplicable gaute of limitations.

115. AFFIRMED.

PITTMAN,C.J.,McRAEAND SMITH, P.JJ., WALLER, COBB, CARLSON AND
GRAVES, JJ., CONCUR. DIAZ, J.,NOT PARTICIPATING.



